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United States Court of Appeals fior the 

District of Columbia j 

I 

_ I 

No. 6638. I 


Russell Barrett, Appellant, 
vs. 

Independent Oil Company, a Corporation. 


a Supreme Court of the District of Columbjia. 

I 

At Law. 

No. 85223. I 

i 

i 

Independent Oil Company, a Corporation, Plaintiff, 

VS. I 

I 

Russell Barrett, Defendant. 

I 

United States of America, 

7 

District of Columbia, ss: ! 

Be it remembered, That in the Supreme Courjt of the 

District of Columbia, at the City of Washington,! in said 
District at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the abovefentitled 
cause, to wit: j 

I 

i 

1 Declaration . 

Filed March 18, 1935. j 

In the Supreme Court of the District of Columbia. 

At Law. j 

No. 85223. | 

Independent Oil Company, a Corporation, Plaintiff, 

vs. . i 

Russell Barrett, Defendant. 

’ \ 

i 

The plaintiff, Independent Oil Company, a corporation 
maintaining an office and doing business in the District of 
Columbia, sues the defendant, Russell Barrett, f<j>r that 


2 


RUSSELL BARRETT VS. INDEPENDENT OIL CO. 


heretofore, to wit: the plaintiff on divers days between, 
to wit, September 20, 1933 and February 23, 1934, sold and 
delivered to the defendant at his special instance and re¬ 
quest, goods, wares and merchandise as alleged in the Bill 
of Particulars attached hereto and made a part hereof; 
that the defendant promised to pay to the plaintiff the sum 
of One Thousand Three Hundred and Xinety-two Dollars 
and Xinety-two Cents ($1,392.92), as more fully alleged 
in the Bill of Particulars attached hereto; and that, al¬ 
though often requested so to do, the defendant has not, nor 
has anyone for him, paid the said sum or any part thereof, 
except as alleged in the aforesaid Bill of Particulars. 

Whereof the plaintiff claims of the defendant the sum of 

One Thousand Three Hundred and Xinetv-two Dollars and 

* 

Xinety-two cents ($1,392.92), with interest thereon, besides 
costs of this suit. 

M. D. ROSENBERG, 
MORRIS KRAISEL, \ 
i Attorneys for Plaintiff. ' 

2 Affidavit of Merit. 

#*##•## 

City of Washington, 

District of Columbia, ss: 

C. Vaughn Darby, being first duly sworn on oath deposes 
and says that he is the auditor and duly authorized agent 
for the plaintiff in the above entitled cause, and has per¬ 
sonal knowledge of the facts herein stated, wherein Russell 
Barrett is named as defendant; that he is authorized to 
make this affidavit on behalf of the plaintiff, a corporation 
engaged in business and having an office in the District of 
Columbia, and that the plaintiff is justly entitled to recover 
of the defendant the amount sued for, and that this cause 
of action is based upon the following facts, to wit: that the 
plaintiff, at the special instance and request of the defend¬ 
ant, sold and delivered to the defendant upon an open 
account goods, wares and merchandise referred to in the 
Bill of Particulars hereto annexed and made a part hereof, 
and the defendant accepted the same and promised to pay 
therefor the sum shown on said Bill of Particulars; that 
the defendant has not, nor has anyone for him paid the said 
sum or any part thereof except as shown on the Bill of Par- 
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I 

(to. 


! 

ticulars hereto annexed; that the plaintiff hasja right to 
recover, and the defendant is indebted to said plaintiff in 
the sum of One Thousand Three Hundred and Ninety-two 
Dollars and Ninety-two Cents ($1,392.92), exclusive of all 
set-offs and just grounds of defense, together iwith costs 
of litigation. 

C. VAUGHAN DARBY. 

i 

Subscribed and sworn to before me this lojth day of 
March, 193b. ! 

[seal.] CHARLES LEO DeORS^Y, 

Notary Public , D. C. 

My Commission Expires 4/28/35. j 

3 Plea. ! 

Filed May 13, 1935. 


* 


* 


Comes now the defendant, Russell F. Barrett, bv his at- 
torney, William A. Gallagher, and for his plea to the decla¬ 
ration says that the plaintiff ought not to have judgment 
against him for the sum of $1392.92, or for any amount 
whatsoever, for the reasons that on or about the j 15th day 
of August, 1933, the plaintiff and the defendant Agreed to¬ 
gether that the plaintiff would furnish and the defendant 
would accept such amounts of gasoline and oil ajs the de¬ 
fendant might need to carry on his business as a j retail oil 
and gas dealer in the District of Columbia; and th^ plaintiff 
bound itself and promised that the plaintiff would, at all 
times, keep available for the defendant a sufficient supply 
of gasolines and oils, both by day and night, said gasoline 
to be the brand of gasoline known as ‘ 4 Conoco Straight” 
gasoline, with an average Octane rating of 70 or higher, at 
a price per gallon of one-half cent above the spot cajr market 
at Baltimore, with $.0059 per gallon for freight to Wash¬ 
ington; and it was further agreed by the plaintit^ that in 
case of any price war, drop in prices, competition upheavals 
in the industry or any other unforeseen event affecting the 
business of the defendant, the plaintiff would ntieet any 
other competitive price for which defendant could purchase 
the same or similar products from other dealers;land de¬ 
fendant agreed to purchase exclusively from the plaintiff 
all such products sold or to be sold at the retail stjation of 
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the defendant in said District; that thereafter this contract 
was fully performed by both parties until on or about the 
23rd day of February, 1934, when an attempt was made by 
and between the Independent Oil Co., the plaintiff, and the 
Continental Oil Co., a corporation engaged in the wholesale 
oil business, to fix prices for the retail sale of oil 

4 and gasoline in the District of Columbia, and more 
particularly the prices to be charged by the defend¬ 
ant at his said retail oil and gas station in said District; 
and defendant says that said Independent Oil Co. at that 
time was and is a subsidiary of the Continental Oil Co. and 

•r 

was furnished all of its oil and gasoline bv said latter Com- 
pany; and the two aforesaid corporations wrongfully, ma¬ 
liciously and in violation of statute, agreed that unless the 
defendant should fix and charge prices to be fixed from time 
to time by said companies, they, the said companies would 
cut off defendant’s supplies of oil and gasoline, and the 
Continental Oil Company did threaten the Independent Oil 
Co. that if said latter Company did not live up to and ful¬ 
fill this corrupt and fraudulent conspiracy that it, the Con¬ 
tinental Oil Co., would cut off the entire oil and gasoline 
supply of said Independent Oil Co., and make it impossible 
for said Company to secure any supply of oil or gasoline; 
and the price fixed by said two corporations at which de¬ 
fendant was to be compelled to sell gasoline was a price so 
high in comparison with the retail sale prices charged by 
other dealers for similar products that they well knew that 
said prices would be ruinous to the business of the defend¬ 
ant and would inevitably cause his failure and business; and 
when the plaintiff communicated to the defendant its inten¬ 
tion of compelling him to charge the prices so fixed, the de¬ 
fendant informed the plaintiff that such prices would in¬ 
evitably destroy his business and ruin him, but plaintiff per¬ 
sisted in attempting to compel defendant to charge said 
agreed prices which were higher prices than the prices he 
was then charging, although there had been no increase in 
the wholesale prices of said gasoline; and defendant re¬ 
fused so to do, and insisted that plaintiff deliver gasoline 
and oil in accordance with its aforesaid contract with 

5 him; and he was informed by said plaintiff that it in¬ 
tended to cut off all supplies from him unless lie 

acceded to its demands, and this the defendant refused to 
do for tho reason that the prices fixed by said Continental 
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Oil Co. and Independent Oil Company were higher than the 
prices then charged by his competitors for siihilar prod¬ 
ucts and was in violation of his contract aforesaid and was 
in violation of statute; whereupon, on the samje day, the 
plaintiff cut off all supplies of oil and gasoline jto the de¬ 
fendant, knowing all of the aforesaid and knowiiig that the 
defendant would have to close his business for i consider- 

i 

able period of time, and perhaps permanently, gnd would 
lose many customers by said action; and up to [that time 
the defendant had paid regularly on account of his pur¬ 
chases under his contract aforesaid and said contract was 
not terminated because of any amounts due fropi the de¬ 
fendant to the plaintiff, but was violated by the plaintiff as 
aforesaid; and the plaintiff thereafter refused to supply oil 
or gasoline to the defendant and defendant was forced to 
close his business by reason thereof, and was unable to 
secure supplies of gasoline and oil for many i’eeks, al¬ 
though he made diligent efforts to secure the sante, and by 
being so forced out of business the defendant lbst manv 
customers who had been accustomed to deal with him and 

i 

suffered greatly as to his business reputation, and endured 
great loss and damage, and these losses have continued to 
the present time, for the business of the defendant has 
never been restored to its former volume; and cfefendant 
says that the losses suffered by him as aforesaid hmount to 
the sum of $4800.00, besides the damage to his business and 
reputation; and he says that the breach of contract by the 
plaintiff as aforesaid has caused him damage in the sum of 

$3407.08, exclusive of all set-off or just grounds of defense. 

I 

AVherefore, Defendant claims judgment! against 
G the plaintiff in the sum of $3407.08, together with 
costs. I 

WM. A. GALLAGHER, 

Attorney for Defendant. 

Affidavit in Support of Defendant’s Plea . 

i 

I 

* * * * * * | * 

District of Columbia, ss : | 

Russell F. Barrett, being first duly sworn on ioath de¬ 
poses and says that he is the defendant in the alpove en¬ 
titled cause; that on or about August 15, 1933,1 he con- 
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traded with the plaintiff to purchase gasoline and oil from 
it exclusively, and the plaintiff agreed to furnish all gaso¬ 
line and oil to the defendant necessary for him to carry on 
his business as a retail oil and gas dealer in the District of 
Columbia; the gasoline was to be the brand known as 
“Conoco Straight” gasoline, with an Octane rating of 70 
or higher, at one-half cent above the spot car market at 
Baltimore, with $.0059 per gallon for freight to Washing¬ 
ton, and plaintiff agreed to meet competitive prices at 
which defendant could purchase the same or similar 
products from other dealers; that the defendant fulfilled 
his part of said contract, but that on or about February 23, 
1934, the plaintiff refused to make any delivery to the de¬ 
fendant because he had refused to permit the plaintiff to fix 
the retail price at which he was to sell gasoline; that the 
plaintiff, together with the Continental Oil Company, con¬ 
trolled the delivery in the District of Columbia of said 

V 

“Conoco Straight” gasoline, and the two said corporations 
agreed together that unless this defendant should fix and 
charge the price which they dictated that they would not 
deliver gasoline to him and would cause him to go out of 
business. The Continental Oil Company secured the 
7 cooperation of the Independent Oil Company in this 
respect by threatenting the latter Company to cut 
off the supply of gasoline and oils if it did not cut the de¬ 
fendant’s supply off: and that the Independent Oil Com¬ 
pany did make a demand upon the defendant at that time 
that he should raise the price at which he was selling gaso¬ 
line to a price higher than that charged by other retail deal¬ 
ers in the District of Columbia for the same or similar 
products, knowing that the defendant, if he fixed such a 
price, would not sell any gasoline and would be forced out 
of business, and knowing that if they cut off his supply 
upon his refusal to fix such a price, he would also be forced 
out of business, and that knowing this the fixing of such 
price was a subterfuge for the purpose of forcing this de¬ 
fendant to lose his business; and after that time the plain¬ 
tiff refused to sell or to deliver any gasoline or oil to the de¬ 
fendant, and he was forced to close his business for a per¬ 
iod of approximately three weeks, and thereafter to reopen 
his business at great curtailment; that during the period 
of time when he was closed, and during the further period 
of time when he was forced to operate in an unsatisfactory 
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and curtail manner despite his best efforts to secure sup¬ 
plies of gasoline and oil, his losses amounted to) $4800.00, 
besides the damage and injury to his business anid the loss 
of customers which occurred by reason of his being com¬ 
pelled to close or to discontinue his business, and jiis loss of 
the customers who left him during the period |set forth 
above has continued and probably will continue, j 

BUSSELL F. BABjRETT. 

Subscribed and Sworn to before me this 13t'i day of 
May, A. D. 1935. 

‘ [seal.] MILTON CONN, 

Notary Public , D. C. 

S Motion for Bill of Particulars. 

I 

Filed May 21, 1935. | 

I 

**##*## 

Now comes the plaintiff, Independent Oil Company, In¬ 
corporated, by and through its attorneys, Majirice D. 
Rosenberg and Morris Kraisel, and moves this Hbnorable 
Court to pass an order herein requiring defendant! to file a 
Bill of Particulars concerning specifically the item^ alleged 
in the set-off as contained in the defendant’s plea (and affi¬ 
davit in support of the defendant’s plea to the declaration 
filed herein. 

M. D. ROSENBERGl 
MORRIS KRAISE% 
Attorneys for Plaintiff. 

Service of copy acknowledged this 21st day of May, 1935. 

No objection to the granting of this motion. 

WM. A. GALLAGHER, 
Attorney for Defendant. 

1 

Supreme Court of the District of Columbia] 

Tuesday, May 21,11935. 

Session resumed pursuant to adjournment, Bon. F. 
Dickinson Letts, Justice, presiding. 

i 

* # * * * * ^ 

Upon consideration of the motion filed herein, for Bill 
of Particulars, it is ordered that said motion be, ^nd the 
same is hereby granted. 
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9 Motion for Judgment and to Dismiss Counter-Claim. 

Filed June 17, 1935. 

******* 

Now comes the plaintiff, Independent Oil Company, a 
corporation, by its attorneys, Maurice D. Rosenberg and 
Morris Kraisel, and moves this Honorable Court for judg¬ 
ment and dismissal of defendant’s counter-claim, and for 

reasons thereto savs as follows: 

* 

1. That the defendant has failed to file a Bill of Par¬ 
ticulars as required by order of Court. 

2. That defendant has failed to set forth a defense suf¬ 
ficient to defeat plaintiff’s claim. 

M. D. ROSENBERG, 

Per M. K, 

MORRIS KRAISEL, 
Attorneys for Plaintiff. 

Service acknowledged June 17, 1935. 

WM. A. GALLAGHER, 

K. R, 

Opposition to Motion for Judgment and to Dismiss 

Counter-Claim. 


Filed June 27, 1935. 

******* 

Comes now the defendant, Russell Barrett, by his attor¬ 
ney, William A. Gallagher, and opposes the motion for 
judgment and to dismiss counter-claim, upon the following- 
grounds : 

1. That the defendant has set forth a complete defense 
to the plaintiff’s claim; a defense which would have to be 
found sufficient upon a demurrer. 

2. That the fact that the defendant failed to file a bill of 
particulars is not sufficient grounds to support the motion. 

3. That the delay in filing the bill of particulars is caused 

by defendant’s attempt to present a perfectly ac- 
10 curate bill of particulars, which required a great 
deal of detailed work in examining and correlating 
the accounts and records of the defendant. 
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i 

, I 

4. That the defendant has completed the preparation of 
the data necessary for a bill of particulars and i|s at pres¬ 
ent prepared to file the same and attaches a copy of the 
proposed bill of particulars hereto as evidence thereof. 

WM. A. GALLAGHER. 

I 

j 

Proposed Bill of Particulars. 




Paid Out for Gasoline. 


1933: 


I 


* 


January . 
February 
March ... 
April 

May . 

June 

July . 

August .. 
September 
October . . 
November 
December 


1934: 

January .. 
February . 
March 

April . 

May . 

June . 

July . 

August ... 
September 
October .. . 
November . 
December . 


j$3,841.65 
| 3,282.22 
! 4,124.03 
| 4,231.47 
! 3,078.25 
j 3,361.31 
| 4,581.53 
| 6,110.46 
| 4,953.82 
i 7,903.12 
! 5,438.27 
i 5,670.65 

i 7 


$56,576.78 


$3,080.73 
2,042.87 
11,275.72 
j 2,326.14 
! 3,168.93 
13,147.67 
13,017.73 
12,260.74 
12,066.91 
11,513.34 
jl,352.73 
11,191.32 


$26,444.03 
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11 Total Gallons of Gas Sold. 


1933: 

January .. 
February . 
March .... 

April. 

May. 

June . 

July . 

August . .. 
September 
October . .. 
November . 
December . 


1934: 

Januarv .. 
February . 
March .... 

Api'il . 

May. 

June . 

Julv. 

August ... 
September 
October .. . 
November 
December . 


45,219 

38,614 

51,551 

52,894 

50,978 

48,242 

47,233 

62,376 

55,443 

87,813 

60,425 

56,706 


657,494 


46,243 

22,676 

9,565 

26,889 

34,559 

32,173 

32,511 

25,208 

23,886 

18,800 

18,501 

12,540 


1933: 

January . . 

February . 
* 

March 

April . 

May . 

June . 

J ulv . 

August 


303,551 


$904.38 

772.28 

1,031.02 

1,057.88 

1,019.56 

964.84 

944.66 

1,247.52 
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i 

I 

Total Gallons of Gas Sold—Continued. I 


1,386.58 
2,195.23 
! 1,510.62 
j 1,417.65 

i 

H- 

Sfjl4,452.22 

Gross Profits. i 


$1,387.29 
680.28 
j 191.30 
806.67 
| 863.97 

| 643.56 
j 715.24 
821.76 
j 955.44 
658.00 
740.04 
j 428.90 

^8,892.45 

i 
I 

12 Supreme Court of the District of Columbia!. 

i 

Tuesday, November 5j 1935. 

Session resumed pursuant to adjournment, Horn Peyton 
Gordon, Justice, presiding. 

# # # * * * * 

i 

Upon consideration of the motion filed herein, for judg¬ 
ment and to dismiss counter-claim, it is ordered that said 
motion be, and the same is hereby granted. 

Wherefore, it is considered that plaintiff recovei* of the 
defendant herein the sum of One Thousand Three Hundred 
Ninety-two Dollars and Ninety-two Cents ($1392.92) with 
interest thereon until paid, together with costs of suit to 
be taxed by the clerk and have execution thereof. 


1934: 

January .. 
February .. 
March 

April . 

May . 

June . 

July . 

August . . . 
September. 
October . . . 
November . 
December . 


1933: 

September . 
October .. . 
November . 
December . 
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Memoranda. 

November 29, 1935.—Appeal noted by defendant. Cost 
bond fixed at $100 or $50 cash deposit. 

Undertaking on appeal approved and filed. 

Assignment of Errors. 

Filed December 19, 1935. 
*##*### 

Now comes the defendant in the above entitled cause and 
assigns as error the following: 

1. The Court erred in granting the motion of the plain¬ 
tiff for judgment. 

2. The Court erred in entering judgment against the de¬ 
fendant. 

WM. A. GALLAGHEE, 
Attorney for Defendant. 

13 I herebv certifv that I left a copv of the attached 
Assignment of Errors in the office of Messrs. Mau¬ 
rice D. Bosenberg and Morris Kraisel, Attornevs for the 
Plaintiff, Bank of Commerce and Savings Building, this 
19th dav of December, 1935. 

EICHAED F. BOWMAN. 

Designation of Record of Appellant. 

Filed December 19, 1935. 

The Clerk of the Municipal Court, will please prepare 
as record on appeal the following papers: 

1. The declaration and affidavit. 

2. Plea and affidavit. 

3. Motion for judgment. 

4. Finding of Court. 

5. Judgment of Court. 

6. Assignment of Errors. 

7. This Designation. 

i WM. A. GALLAGHEE, 

Attorney for Defendant. 
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I hereby certify that I left a copy of the attached Desig¬ 
nation of Record in the office of Messrs. Maurice jD. Rosen¬ 
berg and Morris Kraisel, Attorneys for the Plaintiff, Bank 
of Commerce and Savings Building, this 19th d&y of De¬ 
cember, 1935. 

RICHARD F. BOWMAN. 

i 

14 Designation of Record of Appellee. 

Filed December 19, 1935. 

7 i 

i 

# # # # # * 1 # 

Now comes the Independent Oil Company, appellee in 
the above entitled cause, and designates parts ofj the rec¬ 
ord to be included in the transcript in addition ! to those 
designated by appellant, such additional parts being deemed 
necessary and material for determination of the Questions 
raised on appeal, namely: 

1. Motion of plaintiff for Bill of Particulars. j 

2. Minute of Order of Court for Bill of Particulars to 
be filed by defendant. 

3. Opposition to Motion for Judgment and to] dismiss 
counter-claim. 

4. Proposed Bill of Particulars. 

5. Add to plaintiff’s designation No. 3 “and tc» dismiss 

counter-claim.” j 

i 

M. D. ROSENBERfr 

N. M. LUBAR, 

Attorneys for Appellee. 

Service of copy of the foregoing Designation off Record 
of Appellee acknowledged this 26th day of Decembjer, 1935. 

WM. A. GALLAGHER, 

K. R., | 

Attorney for Appellant. 

15 Supreme Court of the District of Columbid. 

I 

I 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme (bourt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 14, both inclusive, to be a true hnd cor- 
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rect transcript of the record, according to directions of 
counsel herein hied, copies of which are made part of this 
transcript, in cause No. 85223 wherein Independent Oil 
Company, a corporation, is Plaintiff and Russell Barrett 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District,’this 13th day of January, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6638. Russell Barrett, appellant, vs. Independent Oil 
Company, a Corporation. United States Court of Appeals 
for the District of Columbia. Filed Feb. 10, 1936. Henry 
W. Hodges, Clerk. 
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In his plea to the declaration the defendant set 
forth in substance the contract between himself and 
the Company. In this contract the Company agreed 
to furnish him with gasoline and oil in such amounts 
as he might need to carry on his business as a retail 
gasoline and oil dealer in the District of Columbia, 
and to keep available for defendant a sufficient sup¬ 
ply of gasolines and oils, by day and night; and further 
agreed that in case of price wars, drop in prices, com¬ 
petition, upheavals in the industry, or other unfore¬ 
seen events affecting the business of the defendant, the 
Company would meet any other competitive price for 
which defendant could purchase the same or similar 
products from other dealers, (p. 3, R.) 

The defendant then says that on or about February 
23, 1934, the Company and another corporation, the 
Continental Oil Co., of which it was a subsidiary and 
from which it obtained its gasoline and oil, attempted 
to fix prices for gasoline and oil in the District of 
Columbia, and to fix the prices which the defendant 
Barrett should thereafter charge for oil and gasoline; 
and that the two companies, acting in concert, agreed 
that unless the defendant should charge prices which 
should be fixed by the two corporations, they, acting in 
concert, would cut off the defendant’s gasoline and oil 
supply; and that the two companies then proceeded to 
fix a price for gasoline which was so high, in com¬ 
parison with the price charged by other retail dealers 
for a similar product, that for defendant to attempt to 
charge such a price would have been ruinous and would 
inevitable cause his failure in business; that the In- 
dependent Oil Company communicated to the defen¬ 
dant its intention of compelling him to charge these 
ruinous prices; that the defendant informed the Com- 


I 


pany that these prices would ruin him; but thd Com¬ 
pany insisted that he charge the prices fixed b^ itself 
and the Continental Oil Co.; that the prices sq fixed 
were higher than the prices then being charged for 
such gasoline, although there had been no increase in 
the wholesale price of gasoline; that defendant re¬ 
fused to raise his prices as demanded, and was threat¬ 
ened by the defendant that it would cut off al|l sup¬ 
plies of gasoline and oil from him unless he did as 
demanded; that defendant still refused and insisted 
that the Company fulfill its contract with him to meet 
competitive prices. j 

He charges that the Company, instead of fulfilling 
its contract, seized upon this as an opportune tijne to 
put him out of business on account of his refusal to 
join in the price fixing agreement, and immediately 
cut off all of his supplies of gasoline and oil, knbwing 
that the defendant, because of conditions at thatl time 
in the gasoline industry, (namely, the N.R.A. control 
of the industry, of which the Court will take judicial 
notice) would be forced to close up his business for a 

i 

considerable period of time and perhaps permanently, 
and would lose many customers by being so closed* 
The defendant then alleges that the Company there¬ 
after refused to supply him with oil and gasoline, in 
accordance with its threat, and the defendant | was 

forced bv such refusal to close his business and i was 
* 

unable to secure gasoline and oil for many week$, al¬ 
though he made diligent efforts to obtain supplies; 
and lost many customers who had been patrons of his 
station, and that his business reputation suffered be¬ 
cause of his being forced to close; and that the dam¬ 
ages done him in this manner by the Company have 
continued and accrued up to the present time, because 


i 
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of the failure of his business to recover the customers 
and trade lost during the time he was closed. 

He then appraises his damage at $4,800.00, from 
which he deducts the amount claimed by the Company, 
and asks for judgment in the sum of $3,407.08. 

The defendant’s affidavit of defense, (R. pp. 5, 6 and 
7) fully sets forth, in almost identical language, the 
facts recited above. 


PROCEEDINGS. 

Thereafter a motion for a bill of particulars was 
filed by the Company, to which defendant agreed, but 
no time was fixed for the filing of such bill of particu¬ 
lars by the defendant. 

On Jund 17, 1935, the Company moved for judgment 
and to dismiss the plea of the defendant, and stated 
as ground therefore 

(1) The defendant had failed to file the bill of 
particulars. 

(2) That the plea of the defendant was insuf¬ 
ficient. 

On June 27, 1935, defendant filed opposition to the 
foregoing motion, and in addition asked leave to file a 
bill of particulars, a copy of which was attached to the 
opposition; and setting forth that the delay in filing 
the same had been occasioned by the difficulty of ex¬ 
amining and correlating the defendant’s accounts and 
preparing an accurate summary of his accounts. 

DECISION OF THE COURT BELOW. 

Upon the record as described above the Court below 
dismissed the plea of the defendant and entered judg- 
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ment for the Independent Oil Company in tlje full 
amount claimed, $1,392.92, with interest and co&ts. 

Statutes involved. I 

Tit. 24; Sec. 13, D. C. Code: j 

“Equitable defenses in actions at law a|nd in 
the Municipal Court.—Equitable defenses irjay be 
interposed by plea or replication in all actions at 
law and proceedings or actions in the municipal 
court. (Apr. 29, 1920, 41 Stat. 569, c. 153; ^ar. 4, 
1923, 42 Stat. 1506, c. 278.)’’ j 

Tit. 15, Sec. 1, U. S. Code: j 

i 

“Trusts, etc., in restraint of trade illegal j pen¬ 
alty. Every contract, combination in the fofm of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or 
with foreign nations, is declared to be illegal.’’ 

Tit. 15, Sec. 3, U. S. Code: j 

i 

“Trusts in Territories or District of Cohimbia 
illegal; combination a misdemeanor. Everyj con¬ 
tract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce 
in anv Territory of the United States or off the 
District of Columbia, or in restraint of trade or 
commerce between any such Territory and an¬ 
other, or between any such Territory or 'ij'erri- 

tories and anv State or States or the District of 

* 

Columbia, or with foreign nations, or betweeji the 
District of Columbia and any State or States or 
foreign nations, is declared illegal.” 

Tit. 15, Sec. 15, U. S. Code: 

“Suits by persons injured; amount of recovery. 
Any person who shall be injured in his business 
or property by reason of anything forbidddn in 
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the antitrust laws mav sue therefor in anv dis- 

V * 

triet court of the United States in the district in 
which the defendant resides or is found or has an 
agent,! without respect to the amount in contro¬ 
versy, and shall recover threefold the damages by 
him sustained, and the cost of suit, including a 
reasonable attornev’s fee.” 

Rule of Court Involved. 

Equity Rule 34, Rules of the Supreme Court of 
the District of Columbia: 

4 * Unless the answer assert a set-off or counter¬ 
claim, no reply shall be required without special 
order of the court or justice, but the cause shall 
be deemed at issue upon the filing of the answer, 
and anv new or affirmative matter therein shall be 
deemed to be denied by the plaintiff. If the an¬ 
swer include a set-off or counter-claim, the party 
against whom it is asserted shall reply within ten 
days after the filing of the answer, unless a longer 
time be allowed by the court or justice. If the 
counter-claim is one which affects the rights of 
other defendants thev or their attornevs shall be 

* f 

served with a copy of the same within ten days 
from the filing thereof, and ten days shall be ac¬ 
corded to such defendants for filing a reply. In 
default of a reply, a decree pro confesso on the 
counter-claim may be entered as in default of an 
answer to the bill.” 

Points Involved. 

The following matters are involved in this ap¬ 
peal: 

1. Whether or not the plea bv wav of counter- 

X v v 

claim sets forth a good defense to the action. 
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ARGUMENT. 

I 

The contention of the defendant Barrett is,— j- 

1. That the plea is good as a defensive! plead¬ 
ing, and sufficient to defeat the motion to dismiss, 
and 

; 

2. That the plaintiff should have been required 
to answer the plea. 

1. The plea filed herein was prepared and filpd with 
Sections 1, 3, and 15 of Title 15 of the United .States 
Code in contemplation. ! 

In Section 1, of Title 15, every contract, combina¬ 
tion, or conspiracy in restraint of trade or commerce 
among the several States, is declared illegal.! The 
generality of the language used indicates the pjirpose 
of Congress to include in the prohibition ever^ com¬ 
bination which directly and substantially restripts in¬ 
terstate commerce, whatever its form; 

Whitwell v. Continental Tobacco Co., 125 F. 
454; 64 L. R. A. 689; I 

Arkansas Brokerage Co. v. Dunn, etc., 173 F. 
899, 35 L. R. A. 464; 

U. S. v. Northern Sec. Co., 120 F. 721, aff. 193 
U. S. 197; I 

and avers every conceivable act which can possibly 
come within the spirit or purpose of the condemnation 
of the law, without regard for the guise in which such 
acts are clothed; 

Loexve v. Lawlor, 208 U. S. 274; 

U. S. v. Am. Tobacco Co., 22 U. S. 106. 

And it has been held under this section that ff the 
effect of the act complained of be to destroy competi¬ 
tion, the act is one in restraint of trade. 

Addyston Pipe, etc. Co. v. U. S., 175 U. S. ^11. 
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And the fact that no benefit is shown to result to 
those who so combine or conspire does not affect their 
liability under this act. 

Patterson v. U. S., 222 F. 599, (cert, denied) 
238 U. S. 635. 

But even more in point in this case are the de¬ 
cisions holding that a contract whereby the buyer is 
forced to re-sell at prices fixed by the seller is an un¬ 
lawful restraint of trade, and a violation of this sec¬ 
tion of the act. 

Miles Med. Co. v. John D. Park , 220 U. S. 373; 

Bauer v. 0 ’Donnell, 229 U. S. 57; 

Motion Pictures Pat. Co. v. Universal Film 
Mfg. Co., 243 U. S. 502. 

Section 3 of the Act specifically makes illegal all con¬ 
tracts, conspiracies and combinations in restraint of 
trade or commerce in the District of Columbia. 

And Section 15 of the Act provides that any person 
injured in his business or property by reason of any¬ 
thing forbidden bv the anti-trust laws mav sue there- 
for in any district Court of the United States, and per¬ 
mits the recovery of tree-fold damages, the costs of 
suit, and a reasonable attorney’s fee. 

With these provisions in mind, a reading of the plea 
discloses that it charges, fully and specifically, that 
the defendant was grievously damaged in his business 
and property by reason of the illegal agreement be¬ 
tween the Independent Oil Co. and the Continental 
Oil Co. to compel him to charge for their products a 
price which they had illegally fixed. The means they 
intended to use, and did in fact use, involved the vio¬ 
lation, by the Independent Oil Co., of its contract with 
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j 

him, and also involved forcing him out of business for 
a number of weeks. These things are plainly and 
clearly charged and are admitted by the motion} to dis¬ 
miss, and if the pleading were viewed in the ligfht of a 
declaration it would certainly have withstood a de¬ 
murrer. It is hard to understand, then, how ijt could 
possibly fail as a counterclaim. 

As such a counterclaim, under Section 13, ij’itle 24 
of the Code, the defendant was entitled to set u|d these 
acts, forbidden by statute, as an equitable defense in 
the damage suit against him. 

2. The defendant’s further contention is that, since 

j 7 

his defense was an equitable defense, Rule 34 of the 
Equity Rules of the Court below should have been en¬ 
forced, and the Court below, instead of giving judg¬ 
ment and dismissing the plea, should have required 
the plaintiff to answer. Since the provisions of the 
rule are plain, extended argument of this point j is not 
thought necessary. 

i 

l 

CONCLUSION. 

In conclusion the defendant urges that in lay: and 
in equity he should not be compelled to pay the ^um of 
$1,392.92 to the plaintiff, when the record plainly 
shows, and the motion to dismiss admits, that ie has 
been damaged by the illegal and prohibited acts bf the 
plaintiff in an amount far exceeding the plaintiff’s 
claim. j 

Respectfully submitted, 

! 

William A. Gallagher, 
Attorney for Appellant. 


i 
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STATEMENT OF THE CASE. [ 

The appellee, Independent Oil Company, a[ corpo¬ 
ration, hereinafter called the plaintiff, sold an<ji deliv¬ 
ered to Russell Barrett, appellant, hereinafter called 
defendant, certain quantities of gasoline and | oils at 
various dates commencing for the same on tlae 20th 
day of September, 1933, and continued samje until 
February 23rd, 1934. Defendant failed and refused 
to pay for such merchandise, whereupon this suit 
was instituted in the Supreme Court of the District 
of Columbia, claiming* as the amount due and unpaid 
the sum of $1392.92. j 

i 

Answering the said demand defendant filed! a cer¬ 
tain plea and affidavit alleging, among other [things, 
that he was not indebted to plaintiff for the reason 

l 


that defendant agreed to furnish such amounts of 
gasoline and oils as the latter might heed to carry 
on his business at certain prices and further that 
plaintiff would meet any other competitive price for 
which defendant could purchase the same or similar 
products from other dealers and that the defendant 
had agreed to purchase exclusively from the plaintiff 
such products as he, the defendant, might require in 
his business; and further alleged that thereafter this 
contract was fully performed by both parties until on 
or about the 23rd day of February 1934, and that 
after which an agreement had been entered into by 
the plaintiff with a certain other concern, known 
as Continental Oil Company, to fix prices. An ex¬ 
amination of plaintiff’s declaration will disclose that 
it claimed payment up to said date. Plaintiff denied 
that the said contract had been performed as stated 
for the reason that while plaintiff had performed its 
part of the contract defendant refused to pay for the 
various deliveries or any part thereof and that it, the 
defendant, failed in its contract to perform and that 
the defendant in fact was guilty of the breach in his 
failure to make the payments for the merchandise 
so sold and delivered, and thereafter, on account of 
failure on the part of the defendant in refusing to 
pay for the merchandise the plaintiff declined to de¬ 
liver anv further merchandise. 

It will be seen that defendant alleges a certain con¬ 
tract as a defense but no time limit is set forth for the 
termination of the contract and under the well- 
known Rules of Law this situation left it within the 
power of either of the parties to terminate the agree¬ 
ment (Irish v. Dean, 39 TVis. 562; Coffin v. Landis, 46 
Pa. St. 426): thereupon the plaintiff did terminate the 
agreement for the reason that defendant had not paid 


I 
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for the merchandise and refused to deliver aiiy addi¬ 
tional merchandise from that time forward. This, of 
course, it had a delinite right to do and was entitled 
to payment and this is specifically admitted when de¬ 
fendant avers that this contract teas fully pet formed 
by both parties until on or about the 23rd day of 
February, 1934, which is the last date upon which de¬ 
livery had been made and there is no denial by de¬ 
fendant in his affidavit of defense that such payments 
were not made. (Italics supplied.) 

Defendant further attempts to defend pn the 
ground that he had been damaged to the extent of 
$4,800.00 by reason of the refusal on the part of the 
plaintiff to deliver any additional merchandisje from 
the date aforesaid. It will further be seen jbv the 
plea and affidavit of defendant that no specific jallega¬ 
tions are averred to acquaint plaintiff as to the de¬ 
tails upon which said loss is based. General allega¬ 
tions are not sufficient for the recovery on such a 

%f 

counterclaim and as no special facts were coihmuni- 

cated to plaintiff by this pleading the sarpe was 

faultv and of no force or effect. 

* 

Thereupon, plaintiff, on May 21, 1935, filed| a mo¬ 
tion for a bill of particulars to require defendant to 
specify the items upon which the said $4,800 counter¬ 
claim was based, which motion was consented to by 
the defendant and granted the same day. (R. 7.) 

Defendant failed entirely to comply with the Order 
of the Court requiring said bill of particulars, and on 
June 17, 1935, 27 days after entry of the Court’s 
order plaintiff moved the Court for judgment and 
dismissal of the counterclaim on the ground tljiat de¬ 
fendant had failed to file the said bill of particulars 
and had failed to set forth a defense sufficient j to de¬ 
feat plaintiff’s claim. (See Record p. 9.) 
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On June 27, 1935, defendant filed motion in oppo¬ 
sition to motion for judgment though no bill of par¬ 
ticulars had been filed up to said time nor has any 
been filed in this cause at any time. (See Record p. 
8 .) 

Said motion (Record p. 8) sets forth, among other 
things, that 

“3. That the delay in filing the bill of particu¬ 
lars is caused by defendant’s attempt to present 
a perfectly accurate bill of particulars which 
required a great deal of detail work in examining 
and correlating the accounts and records of the 
defendant.” 

(See Record p. 9.) 

“4. That the defendant has completed the prep¬ 
aration of the data necessary for a bill of partic¬ 
ulars and is prepared to file the same and at¬ 
taches a copy of the proposed bill of particulars 
hereto as evidence thereof.” (Italics supplied.) 

Then follows what purports to be the “Proposed 
Bill of Particulars,” showing that for 1933 plaintiff 
had paid out for gasoline $56,576.78 and for 1934, 
$26,444.03 and (Record p. 10) the total gallons of 
gasoline sold in 1933, 657,494 and in 1934, 303,551 and 
the total gallons of gasoline sold (Record p. 11) $14,- 
452.22 and in 1934 shows gross profits amounting to 
$8,892.45. This purported bill of particulars is so 
nebulous, vague and uncertain and fails entirely to 
show how defendant sustained the loss which is 
claimed that the same was not and should not be ac¬ 
cepted as a compliance with the Order for a bill of 
particulars, and in fact defendant states that he has 
completed the preparation of the data necessary for a 
bill of particulars and is at present prepared to file 
the same (italics supplied) though no actual bill of 
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particulars was at any time whatsoever filed ajnd it is 
submitted in behalf of the plaintiff that (the at- 

* tempted defense is so lacking in merit that the Court 
did thereupon, on November 5, 1935, enter the I follow¬ 
ing judgment (Record p. 11): 

“Upon consideration of the motion filed |herein, 
for judgment and to dismiss counter-claim, it is 

* ordered that said motion be, and the same is 

hereby granted. 

“Wherefore, it is considered that plaintiff re¬ 
cover of the defendant herein the sum 0f One 
Thousand Three Hundred Ninety-two dollars 
and Ninety-two Cents ($1392.92) with interest 

>. thereon until paid, together with costs of suit to 

be taxed bv the clerk and have execution there¬ 
of. ’ ’ 

i 

ARGUMENT. I 

i 

(1) JUDGMENT WAS ENTERED BY FAILURE OF 
THE DEFENDANT TO COMPLY WITH THE 
ORDER OF THE COURT BELOW. 

- 

! 

The defendant, having been ordered by the! Court 
below to file a bill of particulars, did not do ^o, and 
as a result thereof, the Court granted the mol ion of 
the plaintiff for judgment. 

► Timely pleading is essential in all cases anjd this 

Court has passed upon the question by stating :| 

‘ 4 That pleadings should be filed in due! time; 
that all proceedings required to be had inj court 
should be taken in proper season; that rqles of 
practice limiting time should be enforcect with 
reasonable strictness, and that excuses f<|)r the 
neglect or disregard of such rules should hot be 
lightly entertained, is the demand of good order 
and of justice, for the proper administration of 
which such limitations have been prescribe^. For 
without such limitations the due administration of 

L 
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justice would become impossible; and without the 

enforcement of such limitations only disorder and 

* 

confusion would result, and the authority of the 
courts would fall into contempt.” Banville v. 
Sullivan, 11 App. D. C. 23. 

Rules of practice have the same force and effect as 
Statute Law. In re Williams, 54 App. I). C. 65. 


“After plea is tiled and served, the replication, 
rejoinder, and so on till issue is joined, shall each 
be filed and served within five days after the fil¬ 
ing and, service of the next preceding pleading; 
otherwise, on motion and notice thereof, the cause 
may be .dismissed or judgment taken by default 
according as the failure shall be by the plaintiff 
or defendant.” Law Rule 24, Supreme Court D. 
0., Par. 1. (Italics supplied.) 


“Where a party refuses to obey an order of the 
court requiring him to furnish a copy of the ‘ac¬ 
count' or a bill of particulars of his claim, the 
court may, as a penalty, stay his proceedings 
until he complies, or it may in advance order that 


his proofs be excluded, or it may strike out his 
pleadings.” Gross v. Clark, 1 N. Y. Civ. Proc. 
454 (Aff. 87 X. Y. 272.) 


Affidavit of defendant was defective in failing to 
comply with the 73rd Rule of the Supreme Court of 
the District of Columbia, as stated by this Court. 


“What the seventy-third rule requires is very 
plain and definite. If laxity of statement is 
countenanced, where particularity may be em¬ 
ployed, the purpose of the rule will not be 
served.” Rice Auto Company v. Spillman, 51 
App. D. C. 378. 

“The seventy-third rule requires that the affida¬ 
vit of defense state in precise terms the grounds 
of defense, which must be such as would, if true, 
be sufficient to defeat the action in whole or in 
part.” Dissette v. Long, 51 App. D. C. 383. 
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“Where an affidavit of defense is couched in lan¬ 
guage of doubtful meaning or evades the issue 
tendered by the declaration and particulars of de¬ 
mand, the affidavit must be construed against the 
defendant and may be taken as evasive.”i Fidel- 
it if & Deposit Co. v. Smoot, 54 App. D. C.!205. 


“Conclusions in an affidavit of defense baspdupon 
a mere intimation of something which th^ proof 
might disclose, does not meet the requirements of 
the Rule.” Pulliam v. Capital Traction\Co., 37 
App. D. C. 301. ! 

“The object of the Seventy-third Rule is |to pro¬ 
mote justice by preventing, so far as plossible, 
fictitious defenses.” Hazen v. Van Senden, 43 

App. D. C. 161. 


In the instant case the lower Court, upon applica¬ 
tion of the plaintiff, ordered that the defendant clar¬ 
ify his alleged defense by a bill of particulars, but 
such order was not complied with by the defendant, 
nor has it been complied with as yet. Defendant re¬ 
quested the Court to adjudicate an alleged c4use of 
action but did not comply with the order of the Court 
below. He asked for relief but failed to do those 
things required of him to entitle him to relief. Now 
he appeals to this Court to condone his refusal and 
noncompliance with the order of the Court below and 
the fundamental rules of law upon which such dpcision 
was based. Upon this ground alone it is submitted 
the lower Court was warranted in giving judgment 
for plaintiff. 


(2) DEFENDANT SHOWS NO FACTS SIlFFIC- 
IENT TO MAINTAIN HIS ALLEGED CAUSE OF 
ACTION. ! 

Defendant in his plea and counterclaim sets up a 
vague and general alleged cause of action undc|r Sec¬ 
tions 1, 3 and 15 of Title 15 of the Code of Laws of 
the L T nited States. He shows no specific facts pcjrtray- 
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ing a conspiracy or trust in violation of such sections. 
He sets up no definite action of the plaintiff that 
would forcefullv restrain him from continuing in the 
sale of gasoline and oils. He merely alleges that “the 
plaintiff thereafter refused to supply oils or gasoline 
to the defendant and the defendant was forced to close 


his business by reason thereof" (R. 5, L. 14). This 
Court may take judicial notice, and the defendant ac¬ 
tually knew, that there were manv gasoline and oil 
companies in the District of Columbia: that all of 
*uch firms sell their products to any person or firm 
ready, willing and able to pay for the same. Defend¬ 
ant had paid nothing for the gasoline and oils fur¬ 
nished to him by the plaintiff from September 20, 
1933, until February 23, 1934, and then endeavored to 
evade payment by entering an evasive and vague 
counterclaim to the just claim of the plaintiff. He 
claims a large sum of damages supposedly sustained 
by him but in no manner connects such damages with 
any fault of the plaintiff. Such is obvious from the 


record. He alleges a contract with the plaintiff but 
sets forth no specific facts to sustain such. He al¬ 


leges what in effect is 


a misdemeanor as to the plain¬ 


tiff and another corporation but shows no definite 
facts or circumstances to support the same. 


“Facts should be pleaded positively and c^rectly 
and should not be left to be deduced bv argument 
and inference.” Shipping Board v. Lrvensaler, 
53 App. D. C. 322. 

“The facts which show how special damage arose 
must be set forth in the pleadings, although it 
is not necessary that evidence shall be pleaded.” 
Dissette v. Dost, 51 App. D. C. 381. 

44 A pleading will be construed against the plead¬ 
er.” Sloan v. Thompson, 58 App. D. C. 318. 
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(3) DEFENDANT ALLEGES CONCLUSION^ AND 
GENERALITIES IN SUPPORT OF HlS AL¬ 
LEGED COUNTERCLAIM. 

! 

Defendant states in his counterclaim (R. 4) j 

“an attempt wax made by and between the Inde¬ 
pendent Oil Company, the plaintiff, and the Con¬ 
tinental Oil Co., a corporation engaged j in the 
wholesale oil business, to fix prices for tli£ retail 
sale of oil and gasoline in the District of Colum¬ 
bia, and more particularly the prices j to be 
charged by the defendant at his said retail oil 
and gas station in said District;” (Italics ours.) 

But wherein was an attempt made to fix prices? 
And how? Does the conclusion of the defendant al¬ 
lege a cause of action? j 

“and the Continental Oil Company did threaten 
the Independent Oil Company that if said latter 
Company did not live up to and fulfill this corrupt 
and fraudulent conspiracy that it, the Continental 
Oil Company, would cut off the entire oil aiid gas¬ 
oline supply of said Independent Oil Cc|., and 
make it impossible for said Company to j secure 


any supply of oil or gasoline (Italics 
(R. 4.) 


ours.) 


“Threaten” is a mere conclusion on the part of 
the defendants. Merely placing strong adjectijves in 
front of a conclusion of the defendant that a ,“con¬ 
spiracy” was in force between the two Oil Compa¬ 
nies, does not point out to this Court, nor did it jto the 
Court below, that a conspiracy had actually bebn at¬ 
tempted. Is there one fact set up by the defendant 
that truly shows a conspiracy? Is his conclusion 
sufficient to sustain a cause of action? And farther, 
how could, or did, the said Oil Company “make jit im¬ 
possible for said Company to secure any supply of 
oil or gasoline”? The word “impossible” impljes an 
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inability on the part of the plaintiff, but where is 
such inability shown ? 

“but plaintiff persisted in attempting to compel 
defendant to charge said agreed prices which 
were higher prices than the prices he was then 
charging.” 

Did the plaintiff do such by force, by intimidation 

or bv any other method? Does defendant set out such 
« % 

facts as would entitle him to a cause of action? Or 
does lie conclude that certain results follow certain 
unalleged causes? Is it not the province of the Court 
to conclude and decide from the facts, and not from 
the conclusions and guesses of the defendant ? 

And so on through the entire pleading of the de¬ 
fendant, there is a portrayal of the conclusions of the 
defendant wtith no specific facts nor definite allega¬ 
tions of damages that would show how the actions of 
the plaintiff affected or damaged the business of the 
defendant. And the plaintiff submits that it would 
not know in what manner to defend such general al¬ 
legations, that it would have nothing upon which to 
predicate a defense, except a blanket denial by way 
of lack of knowledge, and could prepare no facts or 
testimony for a proper trial of such alleged cause of 
action and would be patently at a disadvantage to at¬ 
tempt to defend itself from such general allegations 
and vague averments. 

(4) THE DEFENDANT’S OWN CASES DO NOT 
SUPPORT HIS ALLEGED COUNTERCLAIM. 

Loetce v. Laid or, 208 U.S. 274, was based upon a 
combination in restraint of commerce enforced by a 
boycott, the facts of which boycott and combination 
were clearly ,and specifically set out by the pleadings. 
In this case the declaration set out in the printed 
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report covered more than half of nine pages of small, 
closely printed type and alleged specific instances, 
communications, definite proposals and agreements 
between the defendants, and is so plainly distinguish¬ 
able bv its claritv as to be adverse to the defendant 
herein and not in his favor so as to be cited bv him. 

i - 

In U. S. v. American Tobacco Co., 221 ij.S. 106, 
there was set out a list of the corporations over 
which there was control, and such control wafc shown 
bv the amount of stock owned bv the American To- 
bacco Company in the accessory companies and the 
authority it exercised directlv over its subsidiary 
companies. It showed the origin of the companies, 
their connection with each other, and presented as 
Exhibits certain agreements between the companies. 

I 

The defendant here cites but does not follow 
his own authorities. 

In Miles Med. Co. v. John T). Park , at 220 TJ.S. 373, 
the complainant set out the specific agreements, al¬ 
leged the parties between whom such agreemenjts were 
made and the prices stated therein, showed thp actual 
effect and result by facts specifically alleged and 
asked for relief upon a clear statement of his c^iuse of 
action. The defendant here does not do so. 

Whitwell v. Continental Tobacco Co., 125 F. 454, 
Here a manufacturer sold at reduced prices tp those 
who would refrain from buying from a competitor, 
and refused to sell to those who dealt witji such 
competitor. The Court said: 

“The owner of goods may dictate the prices at 
which he will sell them, and the damages which 
are caused to an applicant to buy by the Refusal 
of the owner to sell to him at prices which will 
enable him to resell them at a profit constitute 
no legal injury, and are not actionable, because 


thev are not the result of anv breach of dutv or 
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of contract by the owner.” (Complaint was dis¬ 
missed.) 

How does this help defendant ? 

Arkansas Brokerage Co. v. Dunn, 173 F. 899. Here 
an organization of mercantile jobbers by a brokerage 
company, purchased from manufacturers and jobbers 
in other states instead of from brokers previously 
patronized. The Court held that this was not a com¬ 
bination or conspiracy in restraint of trade or com¬ 
merce in violation of the anti-trust act. 


This is cited bv the defendant as favorable to 
his alleged cause of action! 

U. S. v. Northern Securities Co., 120 F. 721. In 
this case two interstate carriers of freight and pas¬ 
sengers contracted to fix rates and placed a direct 
restraint upon interstate commerce in violation of the 
Act. Tilery was shown by the complainant stock 
ownership, control and actual agreement to fix rates. 
In the instant case the plaintiff has not so done. 

Bauer v. O'Donnell, 229 U.S. 57, does not apply to 
the cause of action alleged by the defendant, but was 
based upon patent rights only. Motion Pictures Pat. 
Co. v. Universal Film Co., 243 U.S. 502, is upon the 
same ground. 

It is submitted that none of the cases cited bv the 
defendant bear out his effort to set up a cause of 
action in the manner and form attempted in his 
counterclaim. 


CONCLUSION. 


In conclusion it should be observed that the defi¬ 
ciencies herein referred to should be settled in favor 
of appellee. The appellant has entirely disregarded 
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the Order of the Court below as well as the IRules of 

said Court. Moreover, conclusions and gendral alle- 

1 

gations presented through vague and uncertain terms 
as expressed by the pleader should necessarily be 
denied consideration as they fail to give the other 
party to the controversy the basis upon whiqh to de¬ 
fend. Clarity in pleading should be the guiding star 
of the pleader. The defects in question h^ive met 
with disapproval by the Court below and the| case is 
such as to justify this Court in affirming the judg¬ 
ment; all of which is respectfully submitted. | 


M. D. Rosenberg, 

Nathan M. Lubae, 

Attorneys for Plaintiff. 



